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Agenda 

 Review of the requirements 

 Who is responsible for reporting what, and when 

 What must be disclosed  

 How much detail is required 

 Brokerage accounts:  what needs to be reported 

 Electronic distribution 

 The latest guidance from the DOL 

Review of Requirements 

 DOL Regulation §2550.404a-5 

 Applies only to participant-directed plans 

 Establishes a fiduciary obligation, not service 

provider 

 Became effective in 2010, but first disclosures 

weren’t required until August 30, 2012 
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Review of Requirements 

 Requires disclosures to participants of 

 Plan related information 

 Administrative expenses 

 Individual expenses 

 Investment related expenses and information in 

comparative chart format 

both descriptive and dollar amounts 

Review of Requirements 

 Timing of disclosures  

 On or before first date a “participant” can direct 

investments 

 At least annually thereafter 

 Quarterly statement of  

o Administrative expenses 

o Personal expenses 

o But not investment related expenses and information 

 Website disclosures 

 Information on request 
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Review of Requirements 

 Comment:  

 Disclosure obligation applies to “participants” 

 This means all eligible employees, not just those with an 

account balance 

 Consider the implications for plan administration and 

how to deliver the information 

Review of Requirements 

 Website information 

 The comparative chart for designated investment 

alternatives (DIAs) must include: 

o Performance for 1, 5 and 10 years, as compared to 

“broad based” benchmark. 

o The total annual operating expense or expense ratio 

expressed as a percentage and as a dollar amount 

per $1,000 invested. 

o Any “shareholder-type fee” or restriction. 

continued . . . 
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Review of Requirements 

 Website information 

 Plus, the website must include: 

o Portfolio turnover rate. 

o Objectives and goals. 

o Participant strategies and risks. 

o Updated fee and performance information. 

Review of Requirements 

 Fiduciary responsibility 

 The legal obligation falls on the ERISA plan 

administrator (ERISA §3(16)) 

o Typically, the plan sponsor or the plan committee. 

 As a practical matter, plan administrator will rely on 

service providers to draft and distribute the 

disclosures  

o  Typically, the recordkeeper  
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Review of Requirements 

 Reliance by Plan Administrator – the regulation 

says: 

 “A plan administrator will not be liable for  the 

 completeness and accuracy of information used to 

 satisfy these disclosure requirements when the 

 plan administrator reasonably and in good faith 

 relies on information received from or provided by 

 a plan service provider or the issuer of a 

 designated investment alternative.” 

 

 

 

 

Review of Requirements 

 Reliance by Plan Administrator (cont.) 

 How does the administrator develop reasonable good faith 

reliance? 

 One possible approach is to use a 404a-5 checklist  

o to compare disclosures provided by the recordkeeper or 

service provider with the requirements of the regulation. 
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Brokerage Account Disclosures  

 Brokerage accounts are not DIAs 

 So… 

 Are there any participant disclosure 

requirements?   

 Unhh…yeah…otherwise it wouldn’t be on the 

agenda.   

 

 In Field Assistance Bulletin 2012-02R, the DOL explained 

three steps to be taken by the plan administrator: 
 

 First, provide a general description of the window, 

account, or arrangement….  

 

 Second, explain any fees and expenses that may be 

charged against the individual account of a participant  
on an individual, rather than on a plan-wide, basis….  
 

 Third, provide participants  with a statement of the 

dollar amount of fees and expenses that actually were 

charged during the preceding quarter against their 

individual accounts  

Brokerage Account Disclosures  
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 General explanation:  DOL says at a minimum, the 

description must provide  sufficient information to enable 

participants to understand: 

 

 how the window, account, or arrangement works (e.g., 
how and to whom to give investment instructions); 

 account balance requirements, if any;  

 restrictions or limitations on trading, if any;  

 how the window, account, or arrangement differs from 
the plan's designated investment alternatives; and  

 whom to contact with questions. 

Brokerage Account Disclosures  

 Explanation of fees and expenses, including:   

 
 any fee or expense necessary for the participant to start, 

open, or access an account, such as enrollment, initiation, or 

start up fees, or to stop, close or terminate access;  

 any ongoing fee or expense (annual, monthly, or other) 

necessary for the participant to maintain access to the 

account, including inactivity fees and minimum balance fees; 

and  

 any commissions or fees (e.g., per trade fee) charged in 

connection with the purchase or sale of a security, including 

front or back end sales loads if known. 

 

Brokerage Account Disclosures  
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 Explanation of fees and expenses (cont.)  

 Note:  the explanation would not include any fees or 

expenses of the investment selected by the participant or 

beneficiary (e.g., Rule 12b-1 or similar fees reflected in the 

investment's total annual operating expenses). 

 There is also some relief for information that isn’t known up 

front…. 

“The Department understands that in some circumstances the specific amount 

of certain fees associated with the purchase or sale of a security through a 

window, account, or arrangement, such as front end sales loads for open-end 

management investment companies registered under the Investment Company 

Act of 1940  may not be known by the plan administrator or provider of the 

window, account, or arrangement in advance of the purchase or sale of the 

security by a participant. 

 

 

 

Brokerage Account Disclosures  

 Explanation of fees and expenses (cont.)  

 Therefore, the DOL says that the following “ordinarily will 

satisfy the requirements of … the regulation….”: 

o a general statement that such fees exist and that they 

may be charged against the individual account of a 

purchasing or selling participant 

o and directions as to how the participant can obtain 

information about such fees in connection with any 

particular investment,  

 

Brokerage Account Disclosures  
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 Statement of the dollar amount:   

 This is part of the quarterly statement requirement  

 The statement must include a description of the 

services to which the charge relates 

 The description must clearly explain the charges 

 Examples: 

o $19.99 brokerage trades 

o $25.00 brokerage account minimum balance fee 

o $13.00 brokerage account wire transfer fee 

o $44.00 front end sales load. 

Brokerage Account Disclosures  

 Three major pieces of guidance:  

  

 ERISA Regulation §2520.104b-1(c)  

 Field Assistance Bulletin 2006-03 

 Technical Release 2011-03 

Electronic Disclosures  
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 General policy is in Reg. §2520.104b-1(c), which 

establishes a safe harbor:   

 Disclosures must be made using “measures 

reasonably calculated to ensure actual receipt of the 

material” (Reg. §2520.104b-1(b)(1))  

 Safe harbor has two categories: 

o Participants who can effectively access 

documents at work as an integral part of their 

duties 

o Participants who affirmatively consent to getting 

electronic disclosures 

Electronic Disclosures  

 FAB 2006-03:   

 Addresses good faith reliance regarding pension 

benefit statements made by PPA 2006. 

 Said that providing benefit statements under the 

104b-1(c) safe harbor was good faith reliance 

 Also said furnishing statements in accordance with 

Treasury regs was good faith reliance 

Electronic Disclosures  
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 Technical Release 2011-03:   

 Manner of disclosure under 404a-5 is “reserved” in 

the regulation 

 Disclosures of administrative and individual 

expenses may be included in a pension benefit 

statement and may be furnished in the same manner 

 Disclosures of investment related information may 

not be included in the benefit statement, but they 

may be delivered in accordance with the DOL reg 

safe harbor 

 But there is an alternative….   

Electronic Disclosures  

 Technical Release 2011-03:   

 There are 6 conditions to the alternative: 

o Participant voluntarily provides email address 

o Initial notice must provide an explanation about 

electronic delivery 

o An annual notice must do the same 

o The plan administrator must take “appropriate 

and necessary measures reasonably calculated 

to ensure…actual receipt” 

o  Must take steps to preserve confidentiality of info 

o Notices must be “calculated to be understood”  

Electronic Disclosures  
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Latest Guidance 

 Nothing new since FAB 2012-02R 

 Q&A 28 addresses asset allocation models – are they 

DIAs? 

  DOL says not so long as certain requirements are 

met: 

 must be “clearly presented to the participants and 

beneficiaries as merely a means of allocating account assets 

among specific designated investment alternatives.”  

 i.e., the model cannot be presented as if it is an investment in 

its own right 

 

(more) 

Latest Guidance 

 Asset allocation models (cont.) 

 The investment cannot be in an “entity,” but instead must be 

an investment directly in the underlying funds 

 i.e., the model cannot give the participant a “unit 

participation” 

 The participant should be given a description of the model 

portfolio and how it works, e.g., the differences between 

different models, such as conservative, moderate, etc..  

 The participant disclosure materials “also must explain how it 

[that is, the model] differs from the plan’s designated 

investment alternatives.”  

 e.g., an asset allocation strategy vs. an investment 

(more) 
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Latest Guidance 

 Asset allocation models (cont.) 

 Finally, the DOL says if the plan offers only models made up 

of investments not separately designated, each model must 

be treated as a DIA, such that detailed investment related 

disclosures must be made 

 Some interpret this to mean that if a model includes 

investments that are not designated investment alternatives, 

the model must be treated as a DIA 

  Query what the DOL really means  

 

 

 

Latest Guidance 

 Designated investment manager 

 In Q&A 4 of the FAB, the DOL introduces the concept of a 

“designated investment manager” or DIM.  

 A DIM is an ERISA 3(38) investment manager that is 

selected by the plan fiduciaries and made available to 

participants to manage their accounts 

 A DIM can use investments above and beyond the 

designated investment alternatives without running the risk of 

DIA status  

 But a DIM must manage a participant’s account “on a 

participant-by-participant basis.” 
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Latest Guidance 

 Designated investment manager (cont.) 

 What disclosures are required?  

 The following are required initially and annually 

o A description of the services 

o A description of the DIM’s fees as dollar amounts on the 

quarterly statements, unless charged to the plan as a whole 

o In the later case, they would appear in the admin fees  

 

 

 

 

 

 

QUESTIONS? 
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